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UNITED STATES’ COMPLAINT FOR
DECLARATORY AND INJUNCTIVE RELIEF

" The United States of America, by the authority of the Attorney General of the United
States and through the undersigned attorneys, and aCting.at the request of the Administr_ator of
the Uni_ted States Environmental Protection Agency (“EPA’;), files this Complainf for declaratory
and injunctive relief pursuant to the Declaratory Judgement Act, 28 U.S.C §2201(a); Section 303
of tne Clean Air Act (“CAA §3037), 42 U.S.C. §7603; and Section 7003 of Solid vWaste Disposal
Act, commonly known as the Resonree Conservation and Recovery Act (“RCRA §7003”), 42
U.S.C. §6973, anci alleges as follows:

NATURE OF THE ACTION

1. This is a civil action against G-I Holdings, Inc. (“G-I7), requesting that the Court
direct G-I to.take immediate and appropriate action af the Vermont Asbestos Group Mine Site
(“VAG Site”) to abate conditions which present, or may present, an imminent and substantial
endangerment to public health, welfare, and the environment, within the meaning of CAA §303 _.
and RCRA §7003. As set forth below, G-I is the successor by merger to GAF Corporation, the
owner and operator of the VAG asbestos mining and milling operation. Abs such, .G-i is liable
under federal environmental law as a prior owner and operator of a pollution source; as a person
eausing or contributing to ’rhe alleged pollution; and/or as-a person accountable to the public for

its past handling, storage, and disposal of solid waste.

JURISDICTION AND VENUE
2. This Court has jurisdiction over the subject matter of this action pursuant to Section

303 of the Clean Air.Act, 42 U.S.C. §7603,_Secti0n 7003 of RCRA, 42 U.S.C. §6973, and
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28 U.S.C. §§ 1331, 1345, 1355 and 1367, and over G-I.
3. Venue is proper in the District of New Jérséy pursuant to CAA §303, and 28 U.S.C.
§§ 1391(b) and (c), and 1395(a), because G-I conducts business in this district and has sought

bankruptcy protection here.

DEFENDANT

4. The De_f'endant,. G—I, is ﬁ corporation organized and existing under the laws of the State
of Delaware, with a principal place of business located at 13.61 Alpvs Roéd, Wayne, New Jersey
07470. G-I s the successor by merger to GAF Corporation (“GAF”) and filed a voluntary
petition for reorgénization under Chaptef ‘11 of the Bankruptcy Code (i 1 U.S.C. §§ 101, et seq.) »
with this Cburt onJ anuary 5, 2001. - GAF Corporation was created in the 1967 merger of the
Ruberoid Company (“Ruberoid”) and the General Aniline & Film Corporation. In 1971, General
Andinc changed its name to GAF Cdrporation (“GAF”). |

5. GAF operated as two diviéions: (i) the Chemicals Division and (ii) the Building
'Materials’DiVision. In 1986, the twb divisions were incorporated as Wholly-aned subsidia.ﬁes
of GAF. In April 1991, the chemicals business was re-incorporafed as International Specialty |
Products, Inc. (“ISP”), a subsidiary of GAF Chemicals Corporation. In January 1994, GAF
formed another whoily-owned subsidiary, Building Materials Corporation of America
(“BMCA”), to take over the building materials business. In Octobef and November, 2000, these
GAF subsid_iaries (ISP and» BMCA) ultimately became direct subsidiaries of G-I Holdings, Inc., -

and the former GAF entity ceased to exist.



GENERAL FACT_UAL ALLEGATIONS :

6. The Defendant owned and operated the Vermont Asbestos Group Mine Site (“VAG
Site”) in Lowellvand Eden, Vermont, the largest chrysotile asbestos mine and milling operation in
the United States. Frorﬁ 1936 to 1975, ’_che Defendant mined and milled asbestos at the VAG Site
by mechanically separating asbestos fibers that are embédded in ore-bearing rock.

7. The majority of ..the acreage contaminated by asbestos-containing waste rock and _fnill
tailings accumulated during the Defendant’g operation and under Defendant’s. direction. In
particulaf, the Eden mill tailings pile, estimated at 3.5 million cubic yards, reached its maximum
volume during that time period, and the Defendant’s operations contr.ibuted significantly to the
size of the Lowell mill tailings pile,.today estimated at 16 million cubic yards.

8. Because the Defendant failed to _take measures at the time this niaterial was generated
to prevént future relgases and/or erﬁissions vor to properlyv dispose of this material, there is
asbesto_s-contéining material throughoﬁt the Site, including asbeétos that remains exposed tQ the
amBieﬁf air aﬁd asbéstos-containing material that has spread and is continuing to spread over a
significant por_tibn of the Site ﬁfoperty as well as to areas off—Si;te.

9. The impacts from Defendant’s haﬁdlmg, storage and/or disposal of asbestos-
containing material is particularly évidgnt at the Eden tailings pile, which was fully forme.d at the
time of the Defendant’s sale of the operation to VAG in 1975. Prior to the éale of the propeﬁy,
fhe Defendant failed to take sigﬁiﬁcant action to mitigate or minimize the ongoing envirqnmental
- and public health consequences of its milling and disposal practices. .

10. 'Sihce the Defendant’s sale of the operations, the Eder; pile has eroded significantly,

carrying substantial quantities of asbestos-containing materials into areas around the VAG Site,
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‘ inclﬁding Hutchins Brook, within the Lamoille watershed. Comparable erosion of the Lowell
Wasté pile is -carrying mine and mill tailings iﬁt6 Corez Pond and Burgess Branch within the
Mississquoi Wa_tershed'.' Evidence of asbestos contamination is readily visible in these local water
bodies. | |

| 11. The Defendant also transported and/or disposed of .soli_d waste containjng asbestqs at
a number of off-site Iocations as fill material. The exact locatibn and use o‘f this material are
unknowﬁ to the United States at this time.. Human exposure to asbeStds contained in this »sqiid
wasté is a serious public health issue.

12_. The-asbéstos that covers the'VAG Site is defined as a hazardous air pollutant under
}S_ection 112(b) of the CAA, 42 U.S.C. § 7603. Among other things, the CAA National
Emissions Standards for Hazardous Air Pollutants (“NESHAP”) strictly regulates asbestos-
containing waste materials, including asBestos mill tailings. 7(‘40 C.FR. §§61.142, 61.151 and
61 154) As early as December 7, 1971, EPA re;:ognized the human health risk associated with
asbestos exposure. 36 Fed. Reg. 23240 (December 7, 1971). The link between human health
risks and even lifnited exposure to asbestos has been well documented by the medical, public
health, and environmental community in thei 37 years since EPA first récognized this hazé.rd.

13. Results from samples takén on the VAG Site by EPA in 2007 and 2008 indibate that
asbesltos‘ is preseﬁt in certain areas throughout the property at levels above 80% in concentration..
Aerial and other photographs show material similar in colof and consisténcy emanating from the
mine propérty to off-site locations. |

| 14. The 1,540-acre VAG property is not propeﬂy secured, and trespaséers can éasily gain

access. EPA and State of Vermont personnel have documented evidence of people going on-site
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to hike, collect miricirals,- bike, and ride all-’ierra‘in ve_hicles. These activities have the poteritial to
disturb material such that asbestos is released and/or eniitted into the air and environment where
further exposure to human receptors may occur. |

15. There are a number of residences at or near the Site. One individual actually lives on
the VAG Site as a caretaker f‘cl)rvthe proi)etty and another maintains a weekend cabiil_immediately
down-gradient from the VAG Site. Approxima’iel’y oile quarter niile away, across the sireet from
the Site, 1s an enclave ofril dozen or so houses. |

| 16i The Vermont Department of Health (“VDH”) recentiy conciude(i a health

surveillancé epidemiological study of Asbestos-Related MOrbidity and Mbrtality in Vermonters
who resided in towns within a 10 mile radius of the Site. VDi—I used existing health survéillance
data from death certificates, hospital discharge billing records, and cancer registry data for the
years 1996-2005 to compare t}ie risk of developing lung cancer, asbestosis, and/or rhesothelioma
in.those individuals living iri towns within ihe 10 mile radius of the inine to‘ those living in the
rest of the state.

17. Hospital discharge data compiled by VDH shows that if a Vermonter was discharged
from the‘hospital with a diagnosis of asbestosis, he or shé was statistiéally more likely to live in a
town in close proximity to'the VAG Site. | -

18. The death certiﬁcaté data i:ompiled by VDH Vdemonstrates that if a Vermonter died
- from asbestosis or asbestosis contributed to their d¢at}i, they were statistically more likely to live
in.a town in close proximity to the .VAG Site. |

1A9. The cancer registry data compileci by VDH shows that Vermonters who developed

lung cancer were statistically more likely to live in a town in close proximity to the mine.

-6-



20. Although the VDH findings are preliminary, the study, coupied with recent air, water
and soil Sampling results, support thé urgency of implementing the injunctive relief requested
below.

FIRST CLAIM FOR RELIEF

(United States’ Requests for Injunctive Relief Are Not Stayed Under
Section 362(a)(1) the United States Bankruptcy Code )

21. Paragraphs 1 through 20 are r'ealleged' and incorporated herein.
22. Sections 362(a)(1) of the United States Code provides that the filing of a petition in
bankruptcy opefates as a stay of:
(1) the commencement ot continuation . . . of a judicial proceeding
against the debtor that was or could have been commenced before
the commencement of the case under this title, or to recover a
claim against the debtor that arose before the commencement of
the case under this title;
11 U.S.C. § 362(a)(1).
123.- Section 362(b)(4) of the Bankruptcy Code specifies that the automatic stay does not
apply to the “commencement or continuation of an action or proceeding by a governmental unit .
. . to enforce such governmental unit’s . . . police or regulatory power, including the enforcement
of a judgment other than a 'mdney judgment.” 11 U.S.C. § 362(b)(4).
24. The United States’ enforcement of environmental laws enacted to protect public
health and safety is a classic exercise of police and regulatory .authority.. The injunctive relief
sought here requires the Defendant to abate the imminent and substantial endangerment posed by

the VAG Site and by the Defendant’s transport and/or disposal of solid waste containing asbestos

at a number of off-site locations.



25. The Adminjstrator of EPA has the stétutofy power pursuant to CAA §303 and -
RCRA_ §7003 to issue an ordef and/or to bring suit in fgderal court to require the Defendant to
implement the measures set forth in the United States’ prayer for reliéf. |

26. The United States seeks a declaratory judgment pursuant to the Declaratory Judgment
Act, 28 U.S.C. §2201(a), and a judicial order that the police and regulatoq exception to the: |
automatic étay, in Sec;tio‘n 362(b)(4) of .t‘h‘e Bankruptcy Code, 11 U.S.C. § 362(b)(4), applies to
EPA’s injunctive enforcement authority at the VAG Site, and that the Defendant is liable under
CAA §303 and RCRA §7003. |

SECOND CLAIM FOR RELIEF
(United States’ Request for Injunctive Relief Under the
Imminent and Substantial Endangerment Provision of the CAA)

27. faragraphs 1 through 26 are realleged and incofporated herein.

28. Seption 303 of thé CAA, 42 US.C. § 7603, authorizes the United States to sue in
United States district court for relief “upon receipt of evide’ncé that a pollution source.or
combination of sources (including moving sources) is presenting an imminent and sqbstantial
endangerment to pub_licrhealth or welfare, or the environment . . . .” The United States may seek
to “immediately restrain any person causing or contributing to the alleged pollutién to stop thé
emissidn of air. pollutants causing or contributing to such pollution or to take such other action as
may be necessary.;’

29. Section 302(e) of the CAA defines ‘;persons5’ to include individuals, corporatiohs,
partnerships, and associations. 42 U.S.C. § 7602(e). The Defendant, G-I; is a “person” w1th1n

the fneéning of Sections 113(b) and 302(a) of the CAA, 42 U.S.C. §§ 7413(b) and 7602(e).
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30. Section 112(b) of the CAA, 42 U.S.C. § 7603, deﬁnes “asbestos™ as a hazal;dous air
pollutant. | | |
| 31. .The Defendant’s activitieé, as priof owner and operator of the Site, are causing or
contribuﬁng to air pollution Wlthln the meaning of Section 303 of the CAA, 42 U.S‘.C. § 7603.

| 32. The Administrator of EPA haé received evidence that the asbestos being emitted on
and from the VAG Site presents an imminent and substantial endangermeﬁt to public health or
Welfmé, or the environment within the meaning of Secﬁon 303 of the CAA, 42 U.S.C. § 7603.

33. Pursuant to Séction 303 of the CAA, 42 U.S.C. § 7603, the United States is entitled
to an injunction ordering Defendant to take all actions necessary to abate the irrimincnt and
substantial endangerment posed by their emission of asbestos into the ambient air and to take
such other actions as may be necessary to ansure the protection of public health or welfare or tha

environment.

34. The imminent and substantial ,endangermént to the public health or welfare or the
environment presented by the Defendant’s asbestos will continue unabated unless and until this E
Court grants fhe Plaintiff’s request for declaratory and injunctive relief.

THIRD CLAIM FOR:RELIEF

(United States’ Request for Injunctive Relief Under the
Imminent and Substantial Endangerment Provision of RCRA)

35. Paragraphs 1 through 26 of this Complaint are incorporated herein by reference.
36. Section 7003(a) of RCRA, provides in pertinent part:

[Upon receipt of evidence that the past or present
handling, storage, treatment, transportation or disposal of any solid
waste or hazardous waste may present an imminent and substantial
endangerment to health or the environment, the Administrator may
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bring suit . . . against any person (including any past or present
generator, past or present transporter, or past or present owner or
operator of a treatment, storage, or disposal facility) who has
contributed or is contributing to such handling, storage, treatment, -
transportation, or disposal to restrain such person
. . . [or] to order such person to take such other action as

may be necessary, or both. . . . The Administrator may also, after
notice to the affected State, take other action under this section :
including, but not limited to, issuing such orders as may be
_necessary to protect public health and the environment. 42 U.S.C.
§ 6973(a).

37. The asbestos-containing mining refuse material at the VAG Site constitutes a “solid
waste” as that term is defined in Section 1004 (27) of RCRA, 42 U.S.C. Section 6903 (27).

38. The Defendant’s past handling, Storage, treatment, transportation or disposal of solid
‘waste at the Site, and its transport and/or disposal of solid waste containirig asbestos at a number
of off-site locations, may present and, in fact, is currently presenting an imminent and substantial
endangerment to health and the environment.

39. The imminent and substantial endangerment to health or the environment presented
by the Defendant’s handling, storage, treatment, transportation or disposal of solid waste
containing asbestos will continue unabated unless and until this Court grants the Plaintiff’s
request for declaratory and injunctive relief.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff; the United States, respeétfully requests that this Court
provide the following relief:

- 1. A judgment declaring that G-I's obligation to comply with the Administrator’s

environmental requirementé are an appropriate exercise of EPA’s police and regulatory authority



and are not subj ecf to the automatic stay provisions under Section 362(b)(4) of the Bankruptcy
Code Section, ll‘U.S.‘Cb. §362(b)(4). |

2. A judgment deélaring that the Defendaﬁt is liéble under CAA §363 and RCRA §7003
and permanently enjoining the Defendant to impleméht the fol_lowing actions: | | |

(a). Restrict existing access points to the site intetior by constructing and
maintaining fences or other physical barriers at locations set forth in Exhibit A *
to prevent human exposure to on-site asbestos-containing material;

(b). Construct on-site security fences and/or take other security measures in -
order to prevent access to all Site buildings; -

(c). Maintain restricted access to the Site with security guards and conduct
~ regular physical inspections to prevent unauthorized access. Maintaina
written record of unauthorized access and changes in Site conditions; -

(d). Engage in dust suppression efforts as necessary to prevent the release of
particulates from and human exposure to asbestos-containing materials which
“have the potential to migrate;

~ (e). Conduct ambient air monitoring for asbestos at the locations indicated in
Exhibit A, and other such locations as warranted, to better evaluate the
effectiveness of the measures requested above; and

(0. Investigate and document the locations of any asbestos-containing
material which has been transported off-site. Submit a plan to EPA for
approval for the abatement of any related off-site material that EPA
determines presents, or may present, an imminent and substantial
endangerment to public health, welfare or the environment, and implement the
abatement plan, as approved. :

3. Granting such other relief as the Court deems necessary.

Respectfully submitted,
IS/ Michael.J . Guzman

MICHAEL J. GUZMAN
- Principal Deputy Assistant Attorney General
Environment and Natural Resources Division
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/S/ Dianne M. Shawley

DIANNE M. SHAWLEY

DAVID L. GORDON

DAVID E. STREET

Environmental Enforcement Section

Environmental and Natural Resources
" Division

U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

(202) 514-0096

dianne.shawley@usdoj.gov

david.l.gordon@usdoj.gov

david.street@usdoj.gov

CHRISTOPHER J. CHRISTIE
United States Attorney
District of New Jersey

ANTHONY LABRUNA
Assistant United States Attorney
District of New Jersey

970 Broad Street '

Newark, New Jersey 07102

Of Counsel:

Gretchen Muench

Sarah Mecks

Enforcement Counsel

U.S. Environmental Protection Agency
One Congress Street, Suite 1100 (SES)
Boston, MA 02114
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